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§240.17Ad-22

§240.17Ad-22 Standards for clearing
agencies.

(a) Definitions. For purposes of this
section:

(1) Central counterparty means a
clearing agency that interposes itself
between the counterparties to securi-
ties transactions, acting functionally
as the buyer to every seller and the
seller to every buyer.

(2) Central securities depository services
means services of a clearing agency
that is a securities depository as de-
scribed in Section 3(a)(23) of the Act (15
U.S.C. 78c(a)(23)(A)).

(3) Participant family means that if a
participant directly, or indirectly
through one or more intermediaries,
controls, is controlled by, or is under
common control with, another partici-
pant then the affiliated participants
shall be collectively deemed to be a
single participant family for purposes
of paragraphs (b)(3) and (d)(14) of this
section.

(4) Normal market conditions as used in
paragraphs (b)(1) and (2) of this section
means conditions in which the ex-
pected movement of the price of
cleared securities would ©produce
changes in a clearing agency’s expo-
sures to its participants that would be
expected to breach margin require-
ments or other risk control mecha-
nisms only one percent of the time.

(5) Net capital as used in paragraph
(b)(7T) of this section means net capital
as defined in §240.15¢3-1 for broker-
dealers or any similar risk adjusted
capital calculation for all other pro-
spective clearing members.

(b) A registered clearing agency that
performs central counterparty services
shall establish, implement, maintain
and enforce written policies and proce-
dures reasonably designed to:

(1) Measure its credit exposures to its
participants at least once a day and
limit its exposures to potential losses
from defaults by its participants under
normal market conditions so that the
operations of the clearing agency
would not be disrupted and non-de-
faulting participants would not be ex-
posed to losses that they cannot antici-
pate or control.

(2) Use margin requirements to limit
its credit exposures to participants
under normal market conditions and
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use risk-based models and parameters
to set margin requirements and review
such margin requirements and the re-
lated risk-based models and param-
eters at least monthly.

(3) Maintain sufficient financial re-
sources to withstand, at a minimum, a
default by the participant family to
which it has the largest exposure in ex-
treme but plausible market conditions;
provided that a registered clearing
agency acting as a central
counterparty for security-based swaps
shall maintain additional financial re-
sources sufficient to withstand, at a
minimum, a default by the two partici-
pant families to which it has the larg-
est exposures in extreme but plausible
market conditions, in its capacity as a
central counterparty for security-based
swaps. Such policies and procedures
may provide that the additional finan-
cial resources may be maintained by
the security-based swap clearing agen-
cy generally or in separately main-
tained funds.

(4) Provide for an annual model vali-
dation consisting of evaluating the per-
formance of the clearing agency’s mar-
gin models and the related parameters
and assumptions associated with such
models by a qualified person who is
free from influence from the persons
responsible for the development or op-
eration of the models being validated.

(5) Provide the opportunity for a per-
son that does not perform any dealer or
security-based swap dealer services to
obtain membership on fair and reason-
able terms at the clearing agency to
clear securities for itself or on behalf
of other persons.

(6) Have membership standards that
do not require that participants main-
tain a portfolio of any minimum size or
that participants maintain a minimum
transaction volume.

(7) Provide a person that maintains
net capital equal to or greater than $50
million with the ability to obtain
membership at the clearing agency,
provided that such persons are able to
comply with other reasonable member-
ship standards, with any net capital re-
quirements being scalable so that they
are proportional to the risks posed by
the participant’s activities to the
clearing agency; provided, however,
that the clearing agency may provide
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for a higher net capital requirement as
a condition for membership at the
clearing agency if the clearing agency
demonstrates to the Commission that
such a requirement is necessary to
mitigate risks that could not otherwise
be effectively managed by other meas-
ures and the Commission approves the
higher net capital requirement as part
of a rule filing or clearing agency reg-
istration application.

(c) Record of financial resources and
annual audited financial statements. (1)
Each fiscal quarter (based on calcula-
tions made as of the last business day
of the clearing agency’s fiscal quarter),
or at any time upon Commission re-
quest, a registered clearing agency
that performs central counterparty
services shall calculate and maintain a
record, in accordance with §240.17a-1 of
this chapter, of the financial resources
necessary to meet the requirements of
paragraph (b)(3) of this section, and
sufficient documentation to explain
the methodology it uses to compute
such financial resource requirement.

(2) Within 60 days after the end of its
fiscal year, each registered clearing
agency shall post on its Web site its
annual audited financial statements.
Such financial statements shall:

(i) Include, for the clearing agency
and its subsidiaries, consolidated bal-
ance sheets as of the end of the two
most recent fiscal years and state-
ments of income, changes in stock-
holders’ equity and other comprehen-
sive income and cash flows for each of
the two most recent fiscal years;

(ii) Be prepared in accordance with
U.S. generally accepted accounting
principles, except that for a clearing
agency that is a corporation or other
organization incorporated or organized
under the laws of any foreign country
the consolidated financial statements
may be prepared in accordance with
U.S. generally accepted accounting
principles or International Financial
Reporting Standards as issued by the
International Accounting Standards
Board;

(iii) Be audited in accordance with
standards of the Public Company Ac-
counting Oversight Board by a reg-
istered public accounting firm that is
qualified and independent in accord-
ance with 17 CFR 210.2-01; and
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(iv) Include a report of the registered
public accounting firm that complies
with paragraphs (a) through (d) of 17
CFR 210.2-02.

(d) Each registered clearing agency
shall establish, implement, maintain
and enforce written policies and proce-
dures reasonably designed to, as appli-
cable:

(1) Provide for a well-founded, trans-
parent, and enforceable legal frame-
work for each aspect of its activities in
all relevant jurisdictions.

(2) Require participants to have suffi-
cient financial resources and robust
operational capacity to meet obliga-
tions arising from participation in the
clearing agency; have procedures in
place to monitor that participation re-
quirements are met on an ongoing
basis; and have participation require-
ments that are objective and publicly
disclosed, and permit fair and open ac-
cess.

(3) Hold assets in a manner that
minimizes risk of loss or of delay in its
access to them; and invest assets in in-
struments with minimal credit, market
and liquidity risks.

(4) Identify sources of operational
risk and minimize them through the
development of appropriate systems,
controls, and procedures; implement
systems that are reliable, resilient and
secure, and have adequate, scalable ca-
pacity; and have business continuity
plans that allow for timely recovery of
operations and fulfillment of a clearing
agency’s obligations.

(5) Employ money settlement ar-
rangements that eliminate or strictly
limit the clearing agency’s settlement
bank risks, that is, its credit and 1li-
quidity risks from the use of banks to
effect money settlements with its par-
ticipants; and require funds transfers
to the clearing agency to be final when
effected.

(6) Be cost-effective in meeting the
requirements of participants while
maintaining safe and secure oper-
ations.

(7) BEvaluate the potential sources of
risks that can arise when the clearing
agency establishes links either cross-
border or domestically to clear or set-
tle trades, and ensure that the risks
are managed prudently on an ongoing
basis.
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(8) Have governance arrangements
that are clear and transparent to fulfill
the public interest requirements in
Section 17A of the Act (156 U.S.C. 78qg-1)
applicable to clearing agencies, to sup-
port the objectives of owners and par-
ticipants, and to promote the effective-
ness of the clearing agency’s risk man-
agement procedures.

(9) Provide market participants with
sufficient information for them to
identify and evaluate the risks and
costs associated with using its services.

(10) Immobilize or dematerialize se-
curities certificates and transfer them
by book entry to the greatest extent
possible when the clearing agency pro-
vides central securities depository
services.

(11) Make key aspects of the clearing
agency’s default procedures publicly
available and establish default proce-
dures that ensure that the clearing
agency can take timely action to con-
tain losses and liquidity pressures and
to continue meeting its obligations in
the event of a participant default.

(12) Ensure that final settlement oc-
curs no later than the end of the settle-
ment day; and require that intraday or
real-time finality be provided where
necessary to reduce risks.

(13) Eliminate principal risk by link-
ing securities transfers to funds trans-
fers in a way that achieves delivery
versus payment.

(14) Institute risk controls, including
collateral requirements and limits to
cover the clearing agency’s credit ex-
posure to each participant family expo-
sure fully, that ensure timely settle-
ment in the event that the participant
with the largest payment obligation is
unable to settle when the clearing
agency provides central securities de-
pository services and extends intraday
credit to participants.

(15) State to its participants the
clearing agency’s obligations with re-
spect to physical deliveries and iden-
tify and manage the risks from these
obligations.

[77 FR 66285, Nov. 2, 2012]
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SUSPENSION AND EXPULSION OF
EXCHANGE MEMBERS

§240.19a3-1 [Reserved]

§240.19b-3 [Reserved]

§240.19b—4 Filings with respect to pro-
posed rule changes by self-regu-
latory organizations.

(a) Definitions. As used in this sec-
tion:

(1) The term advance motice means a
notice required to be made by a des-
ignated clearing agency pursuant to
Section 806(e) of the Payment, Clearing
and Settlement Supervision Act (12
U.S.C. 5465(e));

(2) The term designated clearing agen-
cy means a clearing agency that is reg-
istered with the Commission, and for
which the Commission is the Super-
visory Agency (as determined in ac-
cordance with section 803(8) of the Pay-
ment, Clearing and Settlement Super-
vision Act (12 U.S.C. 5462(8)), that has
been designated by the Financial Sta-
bility Oversight Council pursuant to
section 804 of the Payment, Clearing
and Settlement Supervision Act (12
U.S.C. 5463) as systemically important
or likely to become systemically im-
portant;

(3) The term Payment, Clearing and
Settlement Supervision Act means Title
VIII of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (124
Stat. 1802, 1803, 1807, 1809, 1811, 1814,
1816, 1818, 1820, 1821; 12 U.S.C. 5461 et
seq.);

(4) The term proposed rule change has
the meaning set forth in Section
19(b)(1) of the Act (15 U.S.C. 78s(b)(1));

() The term security-based swap sub-
mission means a submission of identi-
fying information required to be made
by a clearing agency pursuant to sec-
tion 3C(b)(2) of the Act (15 U.S.C. 78c-
3(b)(2)) for each security-based swap, or
any group, category, type or class of
security-based swaps, that such clear-
ing agency plans to accept for clearing;

(6) The term stated policy, practice, or
interpretation means:

(i) Any material aspect of the oper-
ation of the facilities of the self-regu-
latory organization; or

(ii) Any statement made generally
available to the membership of, to all
participants in, or to persons having or
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